IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
PLASSER AVERI CAN CORP. . : No. 99- 133

WALTER HAMVERLE

MEMORANDUM

Ludw g, J. July 7, 1999
Def endants Pl asser American Corporation and its senior
executive vice president Walter Hammerl e nove to di sm ss Count Two
of the information charging them with obstruction of a federal
audi t . 18 U.S.C. § 1516. On April 15, 1999, both defendants
pl eaded guilty to Count One, wire fraud. 18 U.S.C. § 1343. Under
their plea agreenents, they reserved the right to file the present
notion, contending that they did not obstruct an audit "by or on
behal f of the United States" - an essential el enment of the charge.
This crimnal action stens from defendants' attenpt in
1996 to defraud the National Railroad Passenger Corporation
(Antrak) and their subsequent efforts to conceal the fraud. Antrak
had contracted w t h def endant conpany, a manufacturer of reel trai
rail road cars. Defendants concede having attenpted to obstruct an
audit conducted by Amtrak, but maintain that it was not a federal

audit within the meaning of the crinminal statute.®

'Def endants also stipulated that if their notions are
deni ed and the statute is found to be applicable, defendants waive

the right of appeal. Plea agreenent, § 3(a). |If the notions are
granted, however, the governnent my appeal. In either event,
defendants wll plead guilty to Count Two, if it survives. |Id.,

(continued...)



| . Qbstruction of a Federal Audit and the "United States”
The statute defining obstruction of a federal audit
reads, in relevant part:

(a) Whoever, with intent to deceive or defraud
the United States, endeavors to influence,
obstruct, or inpede a Federal auditor in the
performance of official duties relating to a
person receiving in excess of $100, 000,
directly or indirectly, fromthe United States
in any 1 year period under a contract or

subcontract . . . shall be fined under this
title, or inprisoned not nore than 5 years, or
bot h.

(b) For purposes of this section-
(1) the term"Federal auditor"™ neans any

person enployed on a full- or part-tinme or

contractual basis to perform an audit or a

qual ity assurance inspection for or on behalf

of the United States . :
18 U S.C. 8§ 1516. Defendants and the governnent agree that the
sole issue in dispute is whether the Antrak audit qualifies as one
performed "for or on behalf of the United States."? In other
words, (1) did defendants willfully attenpt to deceive or defraud

the United States, and (2) can an Antrak enpl oyee be deened "a

Federal auditor" under § 1516(b)?

1. Antrak's Status as a Federal Agency
Congress has gone so far as to legislate that Amtrak "is
not a departnent, agency, or instrunentality of the United States
Government.” 49 U . S.C. 8§ 24301(a)(3) (1997) (amended in 1997 to

add the phrase "and shall not be subject to title 31") (formerly

'(...continued)
3(b).

The parties have stipulated to facts conprising the
ot her elenents of the offense. Plea agreenent, § 2(c).
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enacted as 45 U S. C. § 541). Legi slative history enphatically
confirns Congress's intent not to consider Antrak to be a federal
agency. See H R Rep. No. 91-1580, at 5 (1970) (Passenger Train
Service), reprinted in 1970 U S. C C A N 4735, 4739 ("For the

purpose of providing intercity rail passenger service, a private,
for profit corporation would be established under the District of
Col unbi a Busi ness Corporation Act. The corporation woul d not be an
agency or establishnment of the United States Governnent.")
(enphasis in original); see also H R No. 100-771, at 16 (1988)
(I nspector Ceneral Act Amendnents of 1988), reprinted in 1988

US CCAN 3154, 3169 ("The Commttee recognizes that it has
taken many years of litigation for [Antrak] to establish that it
shoul d not be consi dered an agency of the United States. [Including
Antrak as a "designated federal entity" is not intended to overturn
this result.").

Decisional law in a variety of contexts has uniformy
been in accord with Antrak's non-federal agency status. See Hrubec

v. Nat'l R R Passenger Corp., 49 F.3d 1269, 1270 (7th G r. 1995)

(Anmtrak workers are not "enployees of the United States); Nat'
R R Passenger Corp. v. Florida, 929 F. 2d 1532, 1535 n.7 (11th Cr.

1991) (Amtrak is not a federal entity for purposes of the Anti-

I njunction Act); Nat'l R R Passenger Corp. v. Two Parcels of Land,

822 F.2d 1261, 1264 (2d Cr. 1987) (not a "governnental body" that

can exercise the sovereign power of em nent domain); Anderson v.

Nat'l R R Passenger Corp., 754 F.2d 202, 204 (7th Cr. 1984)

(Amtrak's actions in termnating an enployee do not constitute

governnental action for purpose of Fifth Amendnent due process);



Riddle v. Nat'l R R Passenger Corp., 831 F. Supp. 442, 446 (E. D

Pa. 1993) (not entitled to benefit of qualifiedinmunity doctrine);

Held v. Nat'l R R Passenger Corp., 101 F.R D. 420, 423 (D.D.C.

1984) (not a governnent entity for purposes of the Age

Di scrimnation in Enploynent Act); Sentner v. Amtrak, 540 F. Supp.

557, 560 (D.N.J. 1982) ("not a United States governnent agency,
establishnment or instrunentality, and therefore may be subject to

liability for punitive danmages."); Nat'l R R Passenger Corp. V.

Pa. Public Utility Conm, 1997 W. 597963, at *3-6 (E.D. Pa. Sept.

15, 1997) (not a federal entity exenpt fromthe bar of the El eventh
Amendnent) .

Nevert hel ess, Antrak has been held to be "an agency or
instrunentality of the United States for the purpose of individual
ri ghts guaranteed against the CGovernnent by the Constitution.”

Lebron v. Nat'l R R Passenger Corp., 513 U S. 374, 392-94, 115

S.C. 961, 971-72, 130 L. Ed. 2d 902 (1995) (Antrak’s conduct may be
state action vis-a-vis the First Anendnent). Accordingly, Congress
cannot demarcate Antrak’s status i n derogati on of the Constitution.
The Court al so observed, however, that "Section [24301(a)(3)] is
assuredly dispositive of Amtrak's status as a Governnent entity for
purposes of mtters that are wthin Congress's control - for
exanpl e, whether it is subject to statutes that i npose obligations
or confer powers upon CGovernnment entities . . . ." [Id., at 392,
115 S.&. at 971. Unquestionably, the delineation and scope of a
specific crimnal offense are for Congressi onal determ nati on. See

United States v. Kozminski, 487 U S. 931, 939, 108 S . Ct. 2751,

2758, 101 L.Ed.2d 788 (1988). And no constitutional protection



attaches to the offense of obstructing a federal audit that would
somehow augnent the definition of "United States” to include an
agency expressly denied federal status by Act of Congress. | t
therefore follows at least facially that Antrak's audit was not a

federal audit within the contenplation of 18 U.S.C. § 1516. °

1. Title 18 U.S.C. § 6
Taki ng the position that Congress intended Antrak to be
considered the "United States" or a federal agency under 18 U.S. C
8 1516, the governnment offers argunments based on statutory
construction. First, it refers to 18 U.S.C. §8 6, which defines a

title 18 "agency" to include "a corporation in which the United

States has a proprietary interest."?

Section 6, in relevant part:
The term "agency" includes any departnent,

i ndependent est abl i shnent, commi ssi on,

adm ni stration, authority, board or bureau of

the United States or any corporation in which

the United States has a proprietary interest,

unl ess the context shows that such term was

intended to be used in a nore limted sense.

18 U. S.C. 8§6.

The government’s assertion that § 24301 is not
di spositive on whether Antrak is the "United States" as used in 18
US. C 8 1516 is undermned by the illustration given in Lebron
suggesting just the opposite. Argunents based on federal funding,
control, or proprietary interest in Antrak do not alter the
anal ysis. Congress was aware of these matters when it enacted 8§
24301 and its predecessor, § 541.

‘On the other hand, Plasser Anmerican urges that the
“United States” as used in 8 1516 does not i ncl ude any gover nnent al

agenci es. It distinguishes the statute from others in which
Congress used the phrase “the United States, or any departnment or
agency thereof.” Def. Plasser not., 12-15.
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Though Antrak is a corporation "in which the United
States has a proprietary interest, . . . the context shows that
[ agency] was intended to be used in a nore |imted sense.” 1d.
Antrak conmes within the 8 6 general definition of agency, but 8§
24301(a)(3), the specific provision declaringits status to be that

of a non-governnental entity, renoves it. See Ednond v. United

States, 520 U. S. 651, 657, 117 S.C. 1573, 1578, 127 L.Ed.2d 917
(1997) ("Ordinarily, where a specific provision conflicts with a

general one, the specific governs.") (citing Busic v. United

States, 446 U.S. 398, 406, 100 S.Ct. 1747, 1752-53, 64 L. Ed.2d 381
(1980)) .

Moreover, 8 6 was enacted in 1948; Amrak's charter, in
1970. It is unlikely that Congress intended the earlier, general
definitiontooverrideits later explicit pronouncenent that Anmtrak
is not to be regarded as an agency. Wen Congress has intended to
confer governmental powers or duties on Antrak, it has done sowth
speci fic and unequi vocal |anguage.® See, e.qg., 31 U.S.C. § 1352
(Antrak, as a m xed-ownership corporation, is an agency under the
Byrd Anendnent, prohibiting federal contract recipients fromusing
federal funds to pay |obbyists); 42 U S.C. 8§ 12131(c) (a public
entity under the American with Disabilities Act); 49 US. C 8§

*The gover nment has not cited any cases, and there appear
to be none, in which Antrak has been considered to be a federa
agency or departnent, or ot herw se has been equated with the United
States relative to a crimnal statute.
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24301(1) (exenpt fromstate and | ocal taxes); 49 U.S.C. § 24301(e)
(subject to Freedomof Information Act, 5 U.S.C. § 552).°

V. Antrak as a Federal G ant Reci pient
Def endants' fraud i nvol ved a contract that was funded by
a federal grant to the Federal Railroad Association for Antrak's
use. The governnent argues that these federal nonies converted
Antrak's auditor into a federal auditor acting "for or on behal f of
the United States,” 18 U. S.C. 8§ 1516(b) - relying, by anal ogy, on
D xson v. United States, 465 U. S. 482, 104 S.C. 1172, 79 L.Ed.2d

458 (1984).

I n D xson, defendants were nmanagers of a conmunity-based
organi zation hired by the city of Peoria, Illinois to adm nister a
federal grant. Defendants were convicted of violatingthe crim nal
prohi biti on agai nst bribery of a public official. 18 U.S.C. § 201.
Def endants argued they were not public officials - defined as “an
of ficer or enpl oyee or person acting for or on behalf of the United
States.” The Court, five to four, found that the term "public

of ficial" extends to enpl oyees of organi zati ons who possessed “sone

®Amtrak inplicitly signifiedits general status as a non-
governnental agency in its contract with defendants: “Solely for
pur poses of conpleting the Certification Regardi ng Lobbyi ng and t he
Di scl osure Activities fornms, the Contract is considered a Federal
Contract and a Federal Action, and Anmtrak is considered a Federal

agency.” Def. Plasser not., ex. C, 1 8(b); see also def. Plasser
not., ex. B, at 10 (purchase order fromAntrak to defendants with
simlar language related to Byrd anmendnent). Contrary to the

governnent's contention that defendants were put on notice that
Amtrak was a federal agency, a nore plausible interpretation is
that Antrak was not a federal agency excepting for the Byrd
Amendment prohi bition on | obbying.

v



degree of official responsibility for carrying out a federal
programor policy.” D xson, 465 U S. at 499, 104 S.Ct. at 1181.

The Dixson majority | eaned heavily on | egi sl ative history
and concluded that the statute was intended to have a “broad
jurisdictional reach.” Dixson, 465 U S. at 492-500, 104 S.Ct. at
1177-82. In contrast, the legislative history of 18 U.S.C. 8§ 1516
is sparse and unillunminating.” Read literally, § 1516(a) speaks of
"a Federal auditor in the performance of official duties" - not an
Amtrak auditor conducting an Amrak audit. Section 8§ 1516(b)
defines a "Federal auditor"” as "any person enployed . . . to
performan audit . . . for or on behalf of the United States."
However, it would be a difficult if not convoluted construction to
i nclude an Antrak enpl oyee who is auditing an Antrak contract with
athird party. Having ruled that Antrak is not a federal agency,
excepting in the l[imted instances noted, it is all the nore
difficult to say that the Antrak auditor was acting for or on
behal f of the United States. 1d. The connection that remains is

t he presence of federal funding.

I't was enacted as part of the Anti-Drug Abuse Act of
1988. Pub. L. No. 100-690, § 7078, 102 Stat. 4181, 4406. At the
time of its proposal, Senator Biden stated:

The experience of the Departnent of Justice

has shown t hat, in many successfu

i nvestigations, governnment contractors have

been able to avoid earlier detection by

obstructing [ ] audits. The federal auditor

needs t he sane protection for obstruction that

the i nvestigator, adm nistrative proceedi ngs,

and the grand jury have in sections 1503

1505, 1510, and 1512 of title 18 .

134 Cong. Rec. 32692, 32703 (1988). Notably, these renmarks are
confinedto federal auditors' exam nations of governnent contracts.
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However, after Dixson, the argunment that “the recipient
of federal financial assistance and the subject of federal
supervision, may itself be treated as ‘the United States’” was

rejected by the Court. Tanner v. United States, 483 U. S. 107, 129,

107 S.Ct. 2739, 2752, 97 L.Ed.2d 90 (1987) (conspiracy to defraud
a private corporation receiving federal assistance did not violate
crimnal statute prohibiting conspiracy to defraud the United
States, 18 U.S.C. § 371). The Court distingui shed D xson by noti ng
that its broad interpretation of the bribery statute was supported
by legislative history. Wthout the justification of clear-cut
| anguage or expl anatory | egislative history, the Court applied the
rule of lenity and refused to “expand the reach of a crimnal
provi sion by reading new | anguage into it.” Tanner, 483 U S at
131, 107 S.Ct. at 2753.

The governnment regards the present case as closer to
D xson than to Tanner because of the tight federal control exerted

over the funds received by Amrak. The grant required Amrak to

protect the public's interest in the use of federal funds. Its
duties were couched in broad principles - "Antrak shall carry out
the project . . . in a sound, econonmi cal, and efficient manner

.," gov't sur-reply, ex. A 8§ 121 - and also in specific
obligations - monthly reports to the Federal Rai | r oad

Adm ni stration and annual accounting of funds and di sbursenents.
ld., at 88 211, 307. The Departnent of Transportation reserved the
right to performa final audit at the conpletion of the project.

Id., at § 308.



Tanner consi dered the sane type of argunent. "G ven the
i mrense vari ety of ways the Federal Governnent provides financial
assi stance, and the fact that such assi stance i s al ways acconpani ed
by restrictions onits use," the "substantial supervision"” test of
t he governnental status of grant recipients is unreliable. Tanner,
483 U. S. at 132, 107 S.Ct. at 2753. It is even |less clear that the
control over Antrak's use of the grant funds woul d render an Antrak
enpl oyee a federal auditor under 18 U . S.C. § 1516.

Whet her the degree of federal control that existed in
this case rises to that found in D xson is not itself
determnative. Mssing is the legislative history to support a
finding that Congress intended 8 1516 to have the sane broad

paraneters as those discerned in Dixson.?

V. The Rule of Lenity
Gven the facts of this case, the rule of lenity
circunscri bes the construction of 8 1516, in particular as to the

terns "United States" and "Federal auditor." See Hughley v. United

States, 495 U. S. 411, 422, 110 S.C. 1979, 1985, 109 L. Ed.2d 408

(1990) (lenity principles "demand resolution of anbiguities in

®Di xson appears to stand by itself, and Justice Scalia
has questioned its jurisprudential soundness. See United States v.
RL.C, 503 US 291, 310, 112 S. Ct. 1329, 1340-41, 117 L. Ed. 2d 559
(1992) (Scalia, J., concurring) (“[Only once, to ny know edge,
have we relied on legislative history to ‘clarify’ a statute,
explicitly found to be facially anbi guous, against the interest of
a crimnal defendant . . . . | think D xson weak (indeed, utterly
unreasoned) foundation for a rule of construction that permts
| egislative history to satisfy the ancient requirenment that
crimnal statutes speak ‘plainly and unm stakably ")
(citations omtted).
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crimnal statutes in favor of the defendant); Crandon v. United

States, 494 U. S. 152, 160, 110 S.C. 997, 1002-03, 108 L. Ed.2d 132
(1990) ("Because construction of a crimnal statute nust be gui ded
by the need for fair warning, it is rare that |egislative history
or statutory policies will support a construction of a statute

broader than that clearly warranted by the text."); United States

v. Pollen, 978 F.2d 78, 85 ("[When anbiguity in acrimnal statute
cannot be clarified by either its |egislative history or inferences
drawn fromthe overall statutory schene, the anbiguity is resol ved

in favor of the defendants."); see also United States v. RL.C.,

503 U.S. 291, 305-06, 112 S.Ct. 1329, 1338, 117 L.Ed.2d 559 (1992)
("[We have al ways reserved lenity for those situations in which a
reasonabl e doubt persists about a statute's intended scope even
after resort to 'the | anguage and structure, |egislative history,
and notivating policies' of the statute.”) (citations omtted).
Applying the rul e here serves both of its two underlying
principles: "fair warning . . . in |language that the comon world
wi | I understand, of what the lawintends todoif acertainlineis
passed, . . . [and] because crimnal punishnment usually represents
the noral condemmation of the community, |egislatures and not

courts should define crimnal activity." &ov't of the Virgin

Islands v. DW, 3 F.3d 697, 699 (3d. Cr. 1993) (quoting United

States v. Bass, 404 U S. 336, 348, 92 S. C. 515, 523, 30 L.Ed.2d

488 (1971)). Def endants no doubt knew that Antrak was the
reci pient of federal funds, but that know edge by itself does not
overcone the statutory construction problens of § 1516 that are

posed by these facts. A cover-up or distortion of figures in
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dealing with an Anmtrak auditor is not commonly thought of as
obstructing a federal audit. By Act of Congress, Antrak is not
permtted to hold itself out as a constituent part of the United
States, i.e. a federal agency. To find these defendants guilty of
§ 1516 would be to re-write the crimnal statute and to ignore the

rule of lenity.?

Accordingly, Count Two as to both defendants wll be

di sm ssed.

Edmund V. Ludw g, J.

°l't begs the question to argue that defendants do not
deserve the benefit of the rule of lenity because they knew their
conduct was crimnal. Gov't. mem, at 33. The rel evant question
is whether their conduct was fairly within the scope of § 1516.
That statute requires a particular target - the United States - and
a particular nethod - a federal auditor. See Tanner v. United
States, 483 U.S. 107, 130, 107 S.C. 2739, 2752, 97 L.Ed.2d 90
(1987) (“The conspiracies crimnalized by §8 371 are defined not
only by the nature of injury intended by the conspiracy, and the
met hod used to effectuate the conspiracy, but also - and npbst
inmportantly - by the target of the conspiracy. Section 371 covers
conspiracies to defraud ‘the United States or any agency thereof’

.") (enphasis in original).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMVERI CA : CRI M NAL ACTI ON
V.
PLASSER AMERI CAN CORP. . : No. 99- 133

WALTER HAMVERLE

ORDER
AND NOW this _ day of July, 1999, the notions of
def endants Pl asser Anerican Corporation and Walter Hammerle to
di sm ss count two of the information are granted, and that count,

obstruction of a federal audit, 18 U S.C. 8 1516, is di sm ssed.

Ednund V. Ludw g, J.



